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DECISION

Before this Board is a petition filed on March 6, 2014 by

Petitioner, Gabriel M. Martinez, appealing the Decision of the

Committee on Claims (hereinafter, CoC) in Case No. 72-2013, denying

Petitioner's claim for retirement benefits under Republic Act (R.A.)

No. 829Lt in relation to R.A. No. 7699r.

I Entitled An Act Amending presidential Decree No. 1146, As Amended, Expanding and
Increasing- the Coverage and Benefits of the Government service Insurance system, InstiLting
Reforms l'herein and For Other purposes.
2 Otherwise known as the portability Law.



FACTS OF THE CASE

Prior to entering government service, Petitioner was employed

in the private sector and was paying premiums to the Social Security

System (SSS) from L974lo 1981. Thereafter, Petitioner entered the

government service on August 12, 1991 through his employment with

the Securities and Exchange Commission (SEC). In 1993, Petitioner

filed before the SSS his application to continue paylng SSS

contributions and thereafter resumed paylng for the same from March

of 1993 to April of 1997, which resulted in Petitioner's total number of

SSS contributions to amount to one hundred and twenty one (121)

months. On September 2, 2OO2, Petitioner separated from SEC and

garnered a total of LL.05479 years of government service3.

On May 21., 20L3, Petitioner filed an application for retirement

benefits under R.A. No. 8291 claiming totalization as allowed under

R.A. No. 7699. Petitioner's request was denied through a letter dated

June L3, 2013 from the Claims Department4 stating that because

Petitioner has 121 monthly contributions paid up with the SSS, which

qualifies him to receive benefits under the SSS Law, totalization may

not be availed of by Petitioner in view of Rule V, Section 3 of the

Implementing Rules and Regulations of R.A. No. 7699, which provides

that:

"Totalization shall apply in the following instances:

r With period with premium payment of 4.2.1345964 years
{ Signed by Atty. Virgilio V. Alvarez, then Manager of the Claims DePartment.
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c.

any benefits from both

is not qualified for anY

is not qualified for anY

OnAugustOT,2Ol3,PetitionerfiledaClaim/Petitionbeforethe

coc assailing the denial of his application for retirement under R.A.

No.7699. In its Resolution No. 72'2013 dated October 16,2013, the

CoC denied Petitioner's application for retirement, to wit:

Clearly, in the instant case, claimant Martinez is

disqualified to avail of the benefit under the Portability Law

from GSIS on the ground that he has 121 monthly contributions
equivalent to 10.083333 years with the SSS and he is,

therefore, qualified to claim benefits under the SSS Law'

WHEREFORE, premises considered, the request of

Gabriel M. Martinez to reconsider his retirement claim based

on the Portability Law is hereby DENIED.

Thus, Petitioner filed this Petition on March 6,20L4, seeking the

reversal of the coc Resolution, which denied Petitioner's application

for retirement under R.A. No. 8291 in relation to R.A' No' 7699'

Petitioner alleged that the coc Resolution failed to consider that his

SSS contributions were made up of two kinds: (1) seventy one (71)

contributions from 1974-1979'and two (2) contributions for 1981

which were paid in connection with his employment in private

establishments; and (2) nfty (50) contributions which were voluntarily

paid by Petitioner out of his personal funds. This, Petitioner claims is

pertinent, in that the phrase periods of contributions as defined under

Section 1(g) of Rule III of the IRR of R.A. No. 7699 does not

contemplate voluntary contributions. Thus, Petitioner argues that to

a.

b.

If a worker is not qualified for
Systems;
If a worker in the Public sector
benefits from the GSIS; or
If a worker in the Private sector
benefits from the SSS."



include the fifty (50) contributions he voluntarily paid, directly

contravenes the definition given under the IRR and as such is

"violative of the objective and spirit of the above said law."

In compliance with the Summons dated March 24, 20L4, CoC

through its counsel filed an Answer, wherein it prayed for the

dismissal of the Petition. The CoC argued that the Portability Law

(R.A. No. 7699) makes no distinction between compulsory and

voluntary contributions to the SSS. Thus, the CoC declared that as

the sum of all of Petitioner's contributions to the SSS amounts to l2l

monthly contributions, Petitioner is already qualified to receive

benefits from the SSS. Consequently, he is disqualified from claiming

retirement benefits from the GSIS under the Portability Law.

On April 22, 20L4, Petitioner filed his Reply to the Answer

wherein he asseverated that the CoC's Answer presumed that

Petitioner's voluntary contributions came under the ambit of Section

1(g) of RuIe III of the IRR of R.A. No. 7699 and are thus considered as

contributions made by a self-employed member. However, Petitioner

argued that he could not be considered as a self-employed member at

that time he made the voluntary contributions to the SSS because he

was already then employed by the SEC albeit as a temporary

employee. Petitioner also posited that Section 3, Rule 5 of the IRR of

R.A. No. 7699 provides for three (3) distinct instances when

totalization may be had. Petitioner went on to state that given that

one of those instances provided is when a worker from the public

sector is not qualified for any benefits from the GSIS, he is then

clearly qualified for totalization because he is not entitled to receive



benefits from the GSIS. Petitioner alleged that since he is not

qualified to receive any benefits from the GSIS, totalization must

necessarily apply to him.

In compliance with a Subpoena Duces Tecums, the CoC

submitted the complete records of the CoC case to the Hearing Officer

on April 23,20L4.

On June LO,2OL4, the preliminary hearing conference was held

where both parties agreed that the only issue involved in this case is a

legal one. Thus, both parties intimated that they are dispensing with

the submission of Position Papers and mutually expressed that they

are reiterating their arguments and adopting the pleadings which they

have filed and are already part of the records of the case.

On September 04, 2014, the NCR Operations Group submitted

the Petitioner's membership records in compliance with the Subpoena

Duces Tecumo.

ISSUE

The issue for resolution is whether tfie Petitioner is entitled to

totalization of the creditable periods of his service or contributions in

the government and in the private sector, as provided for under R.A.

No. 7699, in order that he may be allowed to retire under R.A. No.

829t.

5 Dated April 16, 2014.
6 Dated August 26, 2014.



DISCUSSION

The petition is devoid of merit. The law is very clear in this case.

When the law is clear, there is no room for interpretation and what is

needed, as in this case, is to merely apply the law. The Portability Law

(R.A. No. 7699) provides that:

Sec. 2(e) "Totalization" shall refer to the process of adding up
the periods of creditable services or contributions under each
of the Systems, for purposes of eligibility and computation
of benefits.

Sec. 3. Provisions of any general or special law or rules and
regulations to the contrary notrvithstanding, a covered worker
who transfers employment from one sector to another or is
employed in both sectors shall have his credible (sic) services
or contributions in both Systems credited to his service or
contribution record in each of the Systems and shall be
totalized for purposes of old-age, disability, survivorship and
other benefits in case the covered member does not qualify
for such benefits in either or both Systems without
totalization: Provided, however, That overlapping periods of
membership shall be credited only once for purposes of
totalization. (Emphasis supplied)

Thus, it is very clear that the law itself provides for a condition

which will ultimately qualify a member for totalization, in that,

totalization may be had only when the covered member does not

qualify for benefits under either or both the GSIS or the SSS. The

right to avail of the totalization is thus not absolute. If a member

qualifies for benefits under either the GSIS or the SSS, the member

cannot avail of totalization under the Portability Law.

In this case, there is no doubt that based on the documents

Petitioner himself submitted, he is qualified for benefits under R.A.



No. B2B2 or the Social Security Law, which states, to wit:

SEC. 12-8. Retirement Benefits. - (a) A member who has paid
at least one hundred twentv (L2O) monthlv contributions
prior to the semester of retirement and who: ( 1) has
reached the age of sixty (60) years and is already separated
from emplovment or has ceased to be self-employed; or (2) has
reached the age of sixty-five (65) years, shall be entitled for as
long as he lives to the monthly pension: Provided, That he shall
have the option to receive his first eighteen (18) monthly
pensions in lump sum discounted at a preferential rate of
interest to be determined by the SSS.

xxx xxx xxx (Emphasis supplied)

Having paid up a total of one hundred twenty one (121)

contributions to SSS, Petitioner, who has reached 60 years of age and

is already separated from employment, is therefore qualified to

receive such retirement benefits from SSS pursuant to R.A. No. 8282.

This fact effectively takes Petitioner away from the coverage of R.A.

No. 7699. Thus, his request for totalization and application for

retirement under R.A. No. 8291 cannot be granted.

Moreover, Petitioner's assertion that his voluntary contributions

to the SSS should not be counted for purposes of totalization under

the Portabilty Law lacks legal basis. The SSS allows voluntary

contributions and does not make any distinction as to the mode of

payment of the contributions in the grant of its benefits. Just as long

as a member pays a totai of at least 120 monthly contributions, said

member is already qualified to avail of the retirement benefits under

the SSS. That very entitlement to retirement benefits under the SSS

Iaw is the very same thing that effectively disqualifies Petitioner from



availing of totalization under the Portability Law.

Furthermore, nowhere in the Portability Law or its IRR does it

state that voluntary contributions are not to be considered in

determining the propriety of totalization. In fact, Section 1(a) of Rule

III of the IRR defines the term contributions as those "paid by the

employer or worker to either the Government Service Insurance

System (GSIS) or the Social Security System (SSS) on account of the

worker's membership." Clearly from the foregoing, voluntary

payments made by an employee/member to the SSS is considered as

contribution under the same definition. Furthermore, Section 1(g) of

RuIe III of the IRR cited by Petitioner defines the phrase period of

contribution in this wise:

g) Period of contribution - for the private sector, the
periods of contribution shall refer to the periods during
which a person renders services for an employer with
compensation or salary and during contributions were
paid to SSS. For the purpose of this Section, a self-
employed person shall be employee and employer at the
same time.

Contrary to Petitioner's supposition, the foregoing definition in

no way limits, for purposes of totalization, the meaning of

contributions to the SSS to those merely paid by virtue of employment

in the private sector when quite clearly the definition itself continues

on to consider the voluntary payrnents made by self-employed persons

as contributions for purposes of totalization' SSS members who opt to

voluntarily continue papng contributions to the SSS, albeit already

separated from the private sector, are in a class akin to self-employed

members of the SSS. There is absolutely no reason in fact or in logic



to consider them to be in a dlfferent class.

Furthermore, R.A. No. 8282 or the SSS Law also provides that:

Sec. 8 Terms Defined. - For purposes of this Act, the following
terms shall, unless the context indicates otherwise, have the
following meanings:

xxx

(i) Contribution - The
behalf of the members in
this Act.

xxx

amount paid to the SSS bY and on
accordance with Section Eighteen of

SEC. 18. Employee's Contributions. - (a) Beginning as of the
Iast day of the calendar month when an employee's compulsory
coverage takes effect and every month thereafter during his
employhent, the employer shall deduct and withhold from such
employee's monthly saIary, wage, compensation or earnings,
the employee's contribution in an amount corresponding to his
salary, wage, compensation or earnings during the month in
accordance with the following schedule:

xxx

The foregoing schedule of contribution shall also apply to self-
employed and voluntary members.

xxx (Emphasis supplied)

It is clear from the foregoing rules that the SSS Law itself

considers as contributions for purposes of determining eligibility and

amount of benefits, the contributions made by both self-employed and

voluntary members. Thus, voluntary contributions to the SSS, which

are absolutely permitted by the SSS, are to be considered in the

determination of whether a member is already qualified to receive

benefits from the SSS and consequently, whether totalization may be

had.

Indeed, the section invoked by Petitioner must necessarily be



read in context with the law itself and the whole of the IRR' R'A' No'

7699 and its IRR explicitly state the very basic requirement that the

member should, first and foremostly, not be qualified for benefits from

the GSIS or the SSS in order for totalization to lie. Being entitled to

benefits from either one of the two systems necessarily forecloses the

need for the totalization, the avowed purpose of which is to aid and

give benefits to workers who would otherwise not be entitled to

benefits from either System merely because they transferred from

sector to the other.

It is quite clear that the intent of R.A. No. 7699 is to lay down as

the most basic qualification for totalization, the ineligibility of a

member for the grant of any benefits either from the GSIS or the SSS'

In fact, the following disquisition in the deliberations of the Bicameral

Committee discussing portability reflects exactly this objective, to wit:

xxx xxx xxx

HON. VELOSO: Anyhow, we are talking here is
totalization.

CHAIRMAN HERRERA: Totalization. O, sige, we can
sign this now.

HON. AUMENTADO: Mr. Chairman, in the light of the
removal of any restriction, there is no more need of the
provision undei Section 4 which reads, "in case the covered
member does not qualify for such benefit in either or both
Systems without totaiization", tanggalin na ito'

CHAIRMAN HERRERA: Tanggalin na yan.
Why don't you clean it muna, Mario, }i'un mga kuwan,

before we sign that?

xxx

( informal discussions )

CHAIRMAN HERRERA: Let us settle it now.

MR. TEMPLO: We did not understand the latest
amendment, it seems. Can we be clarified on the amendment?

any

one

l0



HON. AUMENTADO: I will read it, Horace, 'no' Section
3, as proposed to be amended "Existing Iaws to the contrary
notwithstinding, a covered worker who transfers employment
from one sectoi to another or is empioyed in both sectors, shall
have the creditable services or contributions in both Systems
credited to his service or contribution record in each of the
Systems and shall be totalized for purposes of old-age,
disabilities, survivorship and other benefits;" then delete the
folowing , "in case the covered member does not qualify for
such benefits in either or both Systems without totalization",
that should be deleted, "provided that overlapping periods of
membership shali be ciedited only once for purposes of
totalization".

So, wala nang "in case" 'yan, "not qualified" because you
have removed the restriction.

MS. VILU'RUZ: No! I think it is still necessary'
Because, in case they qualify, there is no need for
totalization. So we only need this in case they cannot qualify
without totalization. That's the meaning of that one' If they
qualify, there's no need for totalization. That's why we
have to put that condition, that phrase there, that in case they
are not entitled to benefits without totalization.

So without totalizing, that means they cannot get
the benefits. That's the time we apply the law - the bill,
yeah.

HON. AUMENTADO: Can we not phrase it in a more
negative tanguage? Because its negative pregnant.

MS. VILLARUZ: Siguro medyo dangling lang kasi ang
without totalization.

HON. AUMENTADO: That is negative pregnant.

MS. VILLARUZ: Ah, maybe. Otherwise, they would not
have qualified. Parang ganoon. But that is very necessary'
It's an essential statement.

HON. AUMENTADO: Amendment withdrawn.
Thank you for the clarification.

xxx xxx xxx (Emphasis supplied)?

Furthermore, the SuPreme

PNOC Shipping and TransPort

Court in the case of Gamogamo

Cotp.o has already held that:

Petitioner's contention that the
creditable service is mandated bY

principle of tacking
Republic Act No. 7699

of
is

7 Bicameral Conference on Portability Bills, Committee on Government Enterprises and

Privatization, April 26, 1994, ehmartin, VI-3, pp. 199-201.
* G.R. No. 741707, May 7,2002.

ll



baseless. Section 3 of Republic Act No. 7699 reads:

SEC 3. Provisions of any general or special law or rules
and regulations to the contrary notwithstanding, a
cove.ed worker who transfer(s) employment from one
sector to another or is employed in both sectors, shall
have his creditable services or contributions in both
systems credited to his service or contribution record in
each of the Systems and shall be totalized for purposes
of old-age, disability, survivorship, and other benefits in
case the covered employee does not qualifu for such
benefits in either or both Systems without totalization:
proviaea, however, That overlapping periods of
membership shall be credited only once for purposes of
totalization (underscoring, ours).

Obviously, totalization of service credits is only resorted to
when the retiree does not qualify for benefits in either or
both of the Systems. Here, petitioner is qualified to receive
benefits granted by the Government Security Insurance System
(GSIS), if such right has not yet been exercised. The pertinent
provisions of law are:

SEC. 12 Old Age Pension. - (a) xxx

(b) A member who has rendered at least three years but
less than fifteen years of service at the time of
separation shall, upon reaching sixty years of age or
upon separation after age sixty, receive a cash payment
equivalent to one hundred percent of his average
monthly compensation for every year of service with an
employer (Presidential Decree No, 1146, as amended,
otherwise known as the Government Service Insurance
Act of 1977 ).

SEC. 4. AII contributions paid by such member
personally, and those that were paid by his employers to
toth Sysfems shall be considered in the processing of
benefiti which he can claim from either or both
Systems: Provided, however, That the amount of
benefits to be paid by one System shall be in proportion
to the number of contributions actually remitted to that
System (Republic Act No. 7699).

In any case, petitioner's fourteen years of service with the DOH
may not remain uncompensated because it may be recognized
fy ifre CSIS pursuant to the aforequoted Section 12, as may be
dLtermined by the GSIS. Since petitioner may be entitled to
some benefits from the GSIS, he cannot avail of the
benefits under R.A. No. 7699. (Emphasis supplied)

In fine, Petitioner's arguments fail to persuade. The Iaw itself

and the jurisprudence interpreting the same are sufficiently clear on

this point. Totalization is allowed only when the member does not

12



qualify for benefits in either or both Systems.

as discussed above, only qualified to claim

benefits from the SSS under R.A. No. 8282.

IN VIEW OF THE FOREGOING, thE

Iack of merit and CoC Decision in Case No.

20L3 is affirmed.

SO ORDERED.

Pasay City, 3 0 APR 2015

ROBERT G.

Therefore, Petitioner is,

and receive retirement

Petition is DISMISSED for

72-2013 dated October 16,

GARA
ice Chairman

frl^,rr,l, A rn^w
trrsm Gl. GOZUN

rn\Lt.J u

KARINA CONSTANTINO-DAVID

GERALDINE
MARTINEZ

Trustee

-sk

ROMEO'IVI:
Trustee Trustee

E BERBERABE-

MAN FELIP
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Copy furnished:

Gabrtel M. Martlnez
Petitioner
No. 150 Maharlika HighwaY
Abar 1st, SanJose CitY
Nueva Ecija

Atty. Samtna S. Macabando-Usman
Counsel for CoC
Prosecution and Quasi'Judicial Cases Department
Legal Sewices GrouP
GSIS
Financial Center, PasaY CitY
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CERTIFICATION

I, VANESSA JOY B. ONG PE-JONES, Attorney V, of the GSIS Legal Services
Group, having been assigned as the Hearing Officer to draft the Decision in
GSIS Board of Trustees Case Nos. 011-14 entifled. " In the Matter of Petition
for the Reversal of the Decision of the Committee On Claims in Case No. 72-
2013, in Re: Claim for Retirement Benefit under the Portability Law" hereby
certify that the statement of facts herein stated and being presented before
this Board is accurate and true, based on the records of the case, the
pleadings and other documents submitted by the parties.

This certification is issued in compliance with Board Resolution No. 198-A
adopted on September 15, 2004.

Pasay City, January 23, 2015.

JONES
1

VANESSA
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OFFICE OF THE CORPORATE SECRETARY

EXACT COPY OF RES. NO. .56 ADOPTED BY THE GSIS BOARD OF
TRUSTEES IN ITS MEETING NO, 8 HELD ON 30 APRIL 2015

Approval ofthe Decision in GSIS Case No. OLL-14, In the
Matter of: Petition for the Reuersal of the Decision oJ tle
Committee on Claims in Case No. 72-2O13, in re: Claim

for Retiretnent Benefit under the Portabilitg Laut,
Gabriel M. Martinez, Petitioner

RESOLUTION NO. 56

WHEREAS, Mr. Gabriel M. Martinez filed a
Petition before the GSIS Board of Trustees, docketed
as GSIS Case No. 011-14, appealing Resolution No.
72-2013 of the Committee on Claims (CoC), which
denied Petitioner's claim for retirement benefits under
Republic Act (R.A.) No. 8291 in relation to R.A. No.
7699;

WHEREAS, pursuant to Section 30 of R.A. No.
8291, the GSIS has original and exclusive jurisdiction
to settle any dispute arising from the application of
the laws administered by the GSIS;

RESOLVED, to APPROVE and CONFIRM the
Decision in GSIS Case No. 011-14, In the Matter of:
Petition for the Reuersal of the Decision of the
Committee on Claims in Case No. 72-2013, in re: Claim
for Retirement Benefit under the Portabilitg Law,
Gabriel M. Martinez, Petitioner, the dispositive
portion of which states:



CONFIRMED:

BOARD MEETING NO. 8
30 APRIL 2015

Page 2
(Res. No. 56 -2015)

"IN VIEW OF THE FOREGOING, thc
Petition is DISMISSED for lack of merit and
CoC Decision in Case No. 72-2O13 dated
October 16, 2Ol3 is affirmed.

"SO ORDERED.'

A copy of the Decision in GSIS Case No. 0 I 1- 1 4
is attached and made an integral part of this
Resolution.

CERTIFIED CORRECT:

ATTY. MARIA THERESA,/ABESAMIS-RAAGAS
Corporate Secretary

\.-ss*as
I(ARINA CONSTANTINO.DAVID

Trustee

frhll* il'fir,,,il
Er,rspe (/ ffiun

TrUstee
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GTRALDINE MA

BOARD MEETING NO. E
30 APRIL 2OT5

page 3
(Res. No. 56 .20151

ERABF.MAR'UNEZ

ROMEO M. ALIP

Trustee

[':']
C)l.'nJM


