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IN THE MATTER OF THE 
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RETIREMENT BENEFITS AND 
IMMEDIATE PENSION 

ATfY. ANTONIO T. NICOLAS, 
Petitioner. 
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DECISION 

This petition, filed on 16 August 2005, involves a demand to add 

petitioner's previous years of public service, which was terminated 

when he resigned upon the filing of his certificate of candidacy for the 

1988 elections, with his years of service when he subsequently 

rejoined the government workforce. 

The objective of the petitioner is to avail of the retirement 

benefits under Republic Act (R.A.) 8291, otherwise lmown as the GSIS 

Act of 1997. 

ANTECEDENT FACTS 

Petitioner first joined the public service on 28 July 1972 as a 

lawyer for the Public Attorney's Office (PAO) of the Department of 

Justice.1 On 01 December 1987, petitioner resigned when he filed his 

certificate of candidacy for the January 1988 elections.2 

1 Paragraph 3 of Petition. 
2 Paragraph 6, ihid 



At the time of his resignation in 1987, petitioner was not 

qualified to retire under R.A. 660 because he was only 48 years old 

and his government service was only fifteen (15) years.3 Petitioner 

was likewise ineligible for retirement under R.A. 1616 because his 

creditable length of service was less than the required twenty (20) 

years under said law. 

Petitioner, however, received the corresponding refund of 

retirement premiums in accordance with R.A. 1616.4 

Petitioner eventually lost in the 1988 elections. After the lapse 

of the one (1) year ban for losing candidates from holding public 

office, petitioner again joined the PAO on 05 July 1989 up to his 

compulsory retirement effective 01 January 2004. This time, 

petitioner applied for retirement under R.A. 8291. 

However, since petitioner's creditable service corresponding to 

his second tenure with the PAO was only 13.89904 years, which was 

less than the required 15 years under R.A. 8291, he was only granted 

cash payment in the amount of P327,952 .00. 

Thus, this petition. 

ARGUMENTS RELIED ON BY THE PETITIONER 

Petitione r alleged that upon his retirement on 31 December 

2003, it was his honest belief that his creditable length of service was 

3 Under the "Magic 87" formula in RA 660, GSIS members as young as 52 years old 
can already avail of a retirement package as long as they have already been in 
government service for the past 35 years. 

4 Admitted in Paragraph 6 of petitioner's Reply and evidenced by the Refund of 
Retirement Premiums, attached as Annex "A" to GSIS's Position Paper. 
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29 .82238 years.5 Petitioner reasoned that since the GSIS approved 

his application for retirement under R.A. No. 829L the GSIS should 

include in the computation of his years of service his previous stint 

with the government from 28 July 1972 up to 30 November 1987.6 

Petitioner likewise argued that considering that he devoted 

much of his strength in the service of the needy and indigent litigants, 

his claim for retirement and pension benefit~ should have been 

allowed by the GSIS and that he should not have been penalized for 

previously resigning to pursue his dreams of running for an elective 

office.7 Petitioner, thus, demands that he should have been allowed, 

upon his retirement in january 2004, to immediately receive his basic 

monthly pension. 8 

Moreover, petitioner cited Profeta vs. Drilon (G.R. No. 

104139, 216 SCRA 777, December 22, 1992) and Government 

Service Insurance System vs. Montesclaros (G.R. No. 146494, 434 

SCRA 442, july 14, 2004) to support his claim. Petitioner quoted the 

following pronouncement of the Supreme Court in Profeta vs. Drilon, 

thus: 

We hold that it is the GSIS which has the original and 
exclusive jurisdiction to determine whether a member is 
qualified or not to avail of the old-age pension benefit 
under P.D. 1146, based on its computation of a member 's 
years of service with the government. The computation of a 
member•s service includes not only full time but also part 
time and other services with compensation as may be 
included under the rules and regulations prescribed by the 
System. 

5 Paragraph 9 of Petition. 
6 Paragraph 11, ihid.. 
7 Paragraph 20, ibid. 
8 Paragraph 14, ibid. 
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Petitioner likewise cited the ruling of the Supreme Court in 

GSIS vs. Montesclaros, thus : 

x x x where the employee retires and meets the eligibility 
requirements, he acquires a vested right to benefits that 
is protected by the due process clause. Retirees enjoy a 
protected property interest whenever they acquire a right 
to immediate payment under pre-existing law. Thus, a 
pensioner acquires a vested right to benefits that have 
become due as provided under the terms of the public 
employees• pension statute. No law can deprive such 
person of his pension rights without due process of law, 
that is, without notice and opportunity to be heard. 

Petitioner further argues that the interim period between his 

resignation in December 1987 and his subsequent return to 

government service in July 1989 should not be considered an 

interruption of his creditable years of service. Petitioner alleges that 

when he resigned, it was not to retire but only to run for a higher 

elective office, thus, he was still in government service.9 

Petitioner likewise reasons that even if he was out of 

government service due to the one (1) year prohibition on losing 

candidates from holding public office, premiums were still paid by 

petitioner to the GSIS.10 

In support of his petition the petitioner attached the following 

documents: 

Annex "A" - Photocopy of Record of Creditable Service 

Annex "B" - Membership Service Profile 

9 Paragraph 2 of Petitioner's Reply. 
10 Paragraph 4, 
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Annex "C"- Retirement Benefit Voucher 

Annex "D" - Retirement application letter 

Annex "E"- Letter from the GSIS PGM referring 
petitioner's follow up letter to the Social 
Insurance Operations Office 

ARGUMENTS RELIED ON BY THE GSIS OPERATING UNIT 

On the other hand, the concerned operating unit maintains that 

petitioner's first period of service must be excluded in the 

computation of his years of service in his second retirement on the 

basis of Section 5.2, Rule V of the Implementing Rules and 

Regulations of R.A. 8291, which provides: 

Effects of Re-employment. - All service credited for 
retirement, resignation or separation for which 
corresponding benefits have been awarded shall be 
excluded in the computation of service in case of re
employment. 

The concerned operating unit reasons that for petitioner's first 

period of service, he already received a refund of retirement premium 

contributions (personal share). Hence, the first period of service shall 

no longer be included in the computation of years of service in his 

second retirement. 11 

Moreover, the operating unit argues that since petitioner 

already received his refund of retirement premiums in accordance 

with R.A. 1616 when he resigned in 1987, his case is ·covered by 

11 Paragraph 5, Page 3 of GSIS's Position Paper. 
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·. 

Policy and Procedural Guidelines (PPG) No. 183-06 which provided 

the guidelines on the processing of retirement claims of re-employed 

government officials or employees who had previously received 

retirement benefits. 12 Thus: 

The Guidelines shall cover the following members who 
had previously retired and reentered government service 
before June 24, 1997: 

XXX 

3. Those who were separated from the service without 
having qualified under R.A. 660, R.A. 1616, or PD 1146 
and, therefore, became entitled only to the refund of the 
personal share of retirement contributions, with interest. 
(Paragraph III, sub-paragraph 3 of PPG No. 183-06) 

Respondent likewise reasoned13 that if petitioner wanted to 

include his previous length of service prior to resigning in 198 7 and 

add the same in computing his creditable length of service upon his 

compulsory retirement in 2004, he should have complied with 

paragraph IV, 1 (1.1) of PPG No. 183-06 which provides that: 

An employee or mem)jer under any of the following 
situations shall be allowed to retire again with full service 
credit provided he refunds whatever benefits he had 
previously received, to wit: 

1.1 Already retired and had received the corresponding 
GSIS retirement /separation benefit to the exclusion of 
services rendered under previous retirement. x x x 

Paragraph IV, sub-paragraph 2 (2.1 of PPG 183-06) thereof, 

further provides: 

The affected member/s shall have thirty (30) days, counted 
from the date of publication of Policy, within which to 

12 2 nd Paragraph, Page 4, ibid. 
13 2nd Paragraph, Page 5, ibid. 
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refund to the System the applicable retirement benefit 
received by him from his previous retirement/separation, 
to wit: 

XXX 

· refund of retirement premiums, personal xxx share paid 
by the GSIS. 

The operating unit alleged 14 that petitioner never filed within 

the reglementary period his Letter of Intent to refund to the GSIS the 

benefits he received when he resigned back in 198 7, and he never 

refunded to GSIS what he received in his previous separation. 

Accordingly, his first period of service may no longer be included in 

the computation of his benefits in his second separation from the 

service. 

ISSUES: 

Whether the petitioner's first period of service from 28 July 

1972 to 30 November 1987 can be added to his second period of 

service from 05 July 1989 to 31 December 2003 in order for him to be 

eligible to receive old-age pension benefits under R.A. 8291. 

We find against the petitioner. 

It is undisputed that petitioner resigned from the government to 

run for the 1988 elections. From the moment petitioner filed his 

certificate of candidacy, he was ipso facto considered separated from 

public service. Section 66 of the Omnibus Election (Batas Pambansa 

881) Code, specifically provides: 

14 4th Paragraph, Page 5, ihid. 
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-· 
·. 

Sec. 66. Candidates holding appointive office or 
position.- Any person holding a public appointive office 
or position, including active members of the Armed Forces 
of the Philippines, and officers and employees in 
government-owned or controlled corporations, shall be 
considered ipso facto resigned from his office upon the 
filing of his certificate of candidacy. 

In the case of Victorio vs. Rosete (A.M No. MT]-08-1 706 

[formerly OCA !PI No. 08-1984-MT]) April 16, 2009) the Supreme 

Court applied Section 66 of the Omnibus Election Code, thus: 

However, the Court notes that judge Rosete filed a 
Certificate of Candidacy as mayor of Cordon, Isabela, on 
29 March 2007. Pursuant to Section 66 of Batas 
Pambansa Blg. 881, otherwise known as the Omnibus 
Election Code of the Philippines, judge Rosete is 
considered ipso facto resigned from his office. 
(Emphasis provided.) 

It is likewise an acknowledged fact that petitioner already 

received his refund of retirement premiums in accordance with R.A. 

1616 when he resigned in 1987. Thus, Section 5.2, Rule V, 

Implementing Rules of R.A. 8291, is applicable, thus: 

Effects of Re-employment. - All service credited for 
retirement, resignation or separation for which 
corresponding benefits have been awarded shall be 
excluded in the computation of service in case of re
employment. 

When petitioner re-entered government service on 05 july 1989, 

he was considered a new entrant and his previous years of service 

cannot be tacked or added to his length of public service when he 

rejoined the government. 
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Having previously received his benefits in accordance with R.A. 

1616, and being a new entrant to the government service, petitioner's 

case was indeed covered by GSIS PPG No. 183-06 which provides 

guidelines on the processing of retirement claims of re-employed 

government officials or employees who had previously received 

retirement benefits. Thus: 

The Guidelines shall cover the following members who 
had previously retired and reentered government service 
before June 24, 1997: 

XXX 

3. Those who were separated from the service without 
having qualified under R.A. 660, R.A. 1616, or PD 1146 
and, therefore, became entitled only to the refund of the 
personal share of retirement contributions, with interest. 
(Paragraph IIt sub-paragraph 3 of PPG No. 183-06) 

It is likewise untenable that the interim period between 

petitioner's resignation in December 1987 and his subsequent return 

to government service in July 1989 be considered a continuation of his 

creditable years of service. 

Petitioner's allegation that he was still in government service 

when he resigned effective 01 December 1987 until his subsequent 

return to government service in July 1989 because he resigned not to 

retire but only to run for a higher elective offic£15 is proscribed by the 

fundamental law. Section 6, Article IX-B of the 1987 Philippine 

Constitution specifically provides that candidates wh~ were defeated 

in any election cannot hold any position in the government within one 

(1) from such election, thus: 

15 Paragraph 2 of Petitioner's Reply. 
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·. 

. . 

No candidate who has lost in any election shall, within, 
one year after such election, be appointed to any office in 
the Government or any government-owned or controlled 
corporations or in any of their subsidiaries. 

Having lost in the 1988 elections and having been prohibited by 

the Constitution from holding public office for one year following said 

election, petitioner cannot be considered to be still in public service 

from his resignation in December 1987 until his subsequent return to 

government service in July 1989. This constitutional prohibition is not 

set aside or lifted by petitioner's claim of payment of premiums16 or 

the assertion that he resigned not to retire but only to run for a higher 

elective office.17 Moreover, petitioner did not present any evidence to 

prove that he paid contributions during the time he was separated 

from service and the records of the GSIS likewise do not show any of 

the said payments. 

We have no reason to doubt that when petitioner was with the 

Public Attorney's Office he indeed devoted much of his strength in the 

service of the needy and indigent litigants. Nevertheless, the 

sympathy for petitioner's years of dedicated service should be 

balanced with the general welfare of equally dedicated public 

servants whose well being will be prejudiced by improvident 

disbursement of the GSIS funds . If petitioner was able to show that 

he was employed in the private sector and that he made the necessary 

contributions to the Social Security System (SSS) from the time he 

resigned on December 1987 up to his re-entry to public service on 

July 1989, he could have availed of the "totalization" benefit under 

16 Paragraph 4, 
17 Paragraph 2 of Petitione r 's Reply. 
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Republic Act No. (R.A. No.) 7699, also known as the Portability Law. 

However, there was no showing to this effect. Section 3 of R.A. No. 

7699 provides: 

Sec. 3. Provisions of any general or special law or rules 
and regulations to the contrary notwithstanding, a covered 
worker who transfers employment from one sector to 
another or is employed in both sectors shall have his 
credible services or contributions in both Systems credited 
to his service or contribution record in each of the Systems 
and shall be totalized for purposes of old-age, disability, 
survivorship and other benefits in case the covered 
member does not qualify for such benefits in either or both 
Systems without totalization: ProvidecL howeve~ That 
overlapping periods of membership shall be credited only 
once for purposes of totalization. 

WHEREFORE, premises considered, the petition is 

DISMISSED for lack of merit. 

SO ORDERED. 

IEL L. LACSON, JR. 

ERTG.CARA 
Trustee 

Chairman 

~~~~ 
DAVID 
Trustee 
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DANILO A. GOZO 

Trustee 
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GERALDINE MARIE BERBERABE-MARTINEZ 
Trustee 

Copies furnished: 

ATTY. RAYMOND S. TANSIP 
Counsel for Petitioner 
73 Brixton Hill St., Araneta Avenue 
Quezon City 

ATTY. ANTONIO T. NICOLAS 
Petitioner 
1948 J. Gabriel St., Baclaran 
Paranaque. 

LEGAL SERVICES GROUP 
6th Flr., GSIS Financial Center 
Macapagal Ave., Pasay City 

18 Did not participate in the deliberation. 
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Trustee 
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CERTIFICATION 

I, ENRIQUE L. TANDAN III, Attorney-V of the GSIS Legal 
Services Group, having been assigned as Hearing Officer to draft the 
decision in GSIS Board of Trustees Case No. 013-05 entitled "In the 
Matter of the Claim for Recovery of Retirement Benefits and 
Immediate Pension, ATTY. ANTONIO T. NICOLAS, Petitioner" 
hereby certify that the statement of facts herein stated and being 
presented before this Board is accurate and true, based on the 
records of the case, the pleadings and other documents submitted by 
the parties. 

This certification is issued this _ day of , 2011 in 
compliance with Board Resolution No. 198-A adopted on September 
15, 2004. 



.• PASEG URUHAN NG MGA NAGLILINGKOD SA PAMAHALAAN 
(GOVERNMENT SERVICE INSURANCE SYSTEM) 
Financial Center, Pasay City, Metro Manila 1308 

OFFICE OF THE CORPORATE SECRETARY 

EXACT COPY OF RES. NO. 41 ADOPTED BY THE GSIS BOARD OF 
TRUSTEES IN ITS MEETING NO. 5 HELD ON MARCH 8, 2012 

Decision in GSIS Case No. 013-05, In the Matter of the Petition 
for Recovery of Retirement Benefits and Immediate Pension 

RESOLUTION NO. 41 

RESOLVED, to APPROVE and CONFIRM 
the Decision in GSIS Case No. 013-05, Atty. 
Antonio T. Nicolas, Petitioner, entitled "In the 
Matter of the Petition for Recovery of Retirement 
Benefits and Immediate Pension", the dispositive 
portion of which states: 

"WHEREFORE, premises considered, 
the petition is DISMISSED for lack of 
merit." 

A copy of the Decision in GSIS Case No. 
0 13-05 is attached and made an integral part of 
this Resolution. 

CERTIFIED CORRECT: 

ATTY. MARIA TH 
Corporate Secretary 

CONFIRMED: 

RO ~.¥GARA Vi~~~:;man 
GSIS Board of Trustees 


